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 1  P R O C E E D I N G S 

 2 MAY 23, 2012  7:56 A.M.  

 3  

 4 THE COURT:  Good morning.  Have a seat.

 5 Let's call SEC vs. Goldfarb and others.

 6 THE CLERK:  Case number is 11-938.

 7 Counsel, please come forward and state your

 8 appearances.

 9 MR. KATZ:  Good morning, Your Honor.  Steven Katz for

10 defendants.

11 MR. YUN:  Good morning, Your Honor.  John Yun along

12 with Erin Schneider appearing on behalf of plaint iff,

13 United States Securities and Exchange Commission.

14 MR. NELSON:  Good morning, Your Honor.  Richard

15 Nelson, as well, for the defendants.

16 THE COURT:  Thank you.  Welcome.  These are joint

17 motions or cross motions here.  SEC can go first.

18 MR. YUN:  Okay, Your Honor.  We believe that the

19 order was clear.  It required a payment of $12 mi llion in the

20 principal amount of disgorgement plus interest no  later than

21 365 days after entry of the judgment.

22 I don't think there's any dispute that payment be came

23 due by March 16 of this year, as indicated by the  Court's

24 order.  That payment has not been made.  Not only  has that

25 payment not been made, we believe that on the rec ord before it
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 1 there is no real demonstration specifically or su bstantively by

 2 Mr. Goldfarb that he paid as much as he could.  I n fact, much

 3 of the money was used for personal expenses.

 4 And, furthermore, we don't believe, even though h e

 5 has said in his motion for relief from the judgme nt, that he

 6 made reasonable good faith efforts to sell off so me of the

 7 illiquid assets --

 8 THE COURT:  Where does he live?

 9 MR. YUN:  He lives in a home in San Anselmo.

10 THE COURT:  Why don't you just take his home and his

11 car and airplane and all those Golden State Warri ors tickets

12 he's been buying for lavish amounts of money?  

13 Why are we -- let me ask -- I have read this file .

14 It's not enough to just say, oh, the fraudulent i nvestments, I

15 can't get the money back now.  He's going to get out of his

16 home.  He's going to get on a budget of $10,000 a  month.  He's

17 going to lose his car.  He's going to take public

18 transportation.

19 MR. KATZ:  Understand, Your Honor.

20 THE COURT:  So you better -- I'm going to let -- this

21 is -- this is not good.  We don't like fraudsters .  He's

22 entered into a consent judgment to pay this money  back.  Now he

23 says, oh, the fraud was so bad I can't -- I can't  get the money

24 out of it.

25 Too bad for him.  He's spending $21,000 a month o n --
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 1 I'm sorry, not 21,000 a month.  It was 21,000.  O n March 29,

 2 another 21,000.  August 15th, Dream Line Aviation .  Dream Line

 3 Aviation.  Lavish amounts of money.

 4 MR. KATZ:  Your Honor, if I can comment on those.

 5 THE COURT:  Well, comment on them, but where's the

 6 proof of what they were as opposed to comments?  All right.  Go

 7 ahead.  Comment.

 8 MR. KATZ:  We're happy to submit that and --

 9 THE COURT:  No, you should have submitted it.  You

10 lost your opportunity.  Now what do you want to s ay?

11 MR. KATZ:  Sure.  Since the Court had not issued an

12 order to show cause yet, we had not submitted inf ormation as to

13 those two items.  The Warrior tickets were from a  prior season,

14 they were an earlier obligation that the Warriors  charged his

15 credit card for since he hadn't paid it.

16 The Aviation -- Dream Line Aviation, again, was

17 something prior to the entry of the judgment, fro m a prior trip

18 that was a business trip, had not been paid and h is credit card

19 was charged.

20 These were not newer obligations incurred or that  he

21 had intentionally paid since the judgment was ent ered.

22 THE COURT:  There's no proof of any of what you just

23 told me.

24 MR. KATZ:  I understand, Your Honor --

25 THE COURT:  No proof.  You haven't submitted it.  You
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 1 should have submitted it.  It's not been submitte d.  This guy

 2 is living high on the hog while the poor, defraud ed investors

 3 get nothing.

 4 MR. KATZ:  Understand.  And his expenses have been

 5 curtailed quite a bit now.  He's not able to keep  up with

 6 his --

 7 THE COURT:  "Quite a bit" is going down to 10,000 a

 8 month.

 9 MR. KATZ:  Yes, Your Honor.

10 THE COURT:  And he's going to give up his car.  He's

11 going to move out of wherever he's living.

12 MR. KATZ:  And he's presently not paying the mortgage

13 on his home at this point.

14 THE COURT:  What does he do for a living?

15 MR. KATZ:  Well, he had been involved with

16 investments, and now is not able to really do muc h at all as

17 part of the judgment where he's been barred from most of the

18 activities he was engaged in before.

19 THE COURT:  You know, usually when somebody is facing

20 a criminal indictment, the way he is, the first t hing they want

21 to do is pay the money back to show that they're a good

22 citizen.

23 MR. KATZ:  Absolutely, Your Honor.

24 THE COURT:  He's done none of that.  He might be

25 paying his lawyers, but he's not paying anyone el se.
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 1 MR. KATZ:  And, actually, he's not paying his

 2 lawyers.

 3 THE COURT:  Well, I guess you're in for the ride;

 4 aren't you?

 5 MR. KATZ:  Yes, Your Honor.  But he has made

 6 substantial efforts to try to sell these assets.  He's been

 7 thwarted because the parties on the other side of  these

 8 transactions, we believe, are trying to take adva ntage of the

 9 situation and so he's not been able to sell asset s.

10 THE COURT:  Oh, please.  Come on.  He's a fraudster.

11 He's an admitted fraudster.  He's entered into th is consent

12 judgment, and he's complaining that the people th at he did

13 business with are frustrating his ability to pay the money

14 back?

15 MR. KATZ:  It's not a complaint about that.  It's

16 rather that, in trying to satisfy the judgment an d come up with

17 the funds, he's not been able to get fair price f or these

18 amounts.  That's why -- he could sell them right now, but the

19 amount that's going to come out is going to be mu ch lower and

20 would not satisfy the full judgment then.

21 So that's what we'd offered, to assign these, to have

22 a receiver put in place, someone who would have s ome higher

23 standing and not be him, who might, with the auth ority of the

24 Court, be able to get fair price and value for al l these assets

25 in order to get the full value and pay the invest ors back in
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 1 full.

 2 THE COURT:  He's had a year to do this.

 3 MR. KATZ:  Yes, Your Honor.

 4 THE COURT:  And when the year runs out, oh, no

 5 problem, I'll just go to court and get another si x months.

 6 MR. KATZ:  And that was never --

 7 THE COURT:  That's the theory.  Drag it on out as

 8 long as you can.

 9 MR. KATZ:  That was never the plan.  He assumed he

10 would be able to come up with the full amount by the year.  We

11 kept the SEC apprised of what was going on.  He w as not able to

12 do it, so he suggested some alternatives to it.

13 They did not want to do that, and that's fine.  H e

14 can continue in his efforts to try to sell, but h e's not been

15 able to do it thus far to get, you know, sufficie nt value to

16 pay the judgment.

17 THE COURT:  All right.  I'm going to give both of you

18 a chance to say anything more that you would like  to say on

19 both motions.  Anything more that you would like to say?

20 MR. KATZ:  Well, with respect to the applications for

21 the receivership, we had recommended this before.   The SEC now

22 says they're willing to do that.

23 THE COURT:  Not a receivership.  Just for those

24 assets.  His home, his car, his bank account, eve rything he's

25 got; that's what I'm talking about.
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 1 MR. KATZ:  I understand.  And with respect to the

 2 home, it's my understanding that it's under water , so there's

 3 no equity that would come out of the home.

 4 THE COURT:  Where's he going to live then?

 5 MR. KATZ:  He would have to then incur another

 6 obligation, I think, to rent a place or -- you kn ow, he's not

 7 going to be in a position to buy another place.

 8 THE COURT:  Maybe he could rent that place out for a

 9 nice sum to somebody else, and he could move into  a studio

10 apartment.

11 MR. KATZ:  I understand.  Then he would have to incur

12 some obligation to pay, you know, that rent.  Rig ht now he's

13 not paying anything with respect to the mortgage.

14 So this is not a matter of he's sort of flaunting

15 this and incurring a lot of additional expenses n ow.

16 THE COURT:  What kind of car does he drive?

17 MR. KATZ:  I believe it's a very old, with probably

18 150,000 miles, Land Rover or something to that ef fect.  I don't

19 know that it's worth that much.  He's been incurr ing some

20 expenses to fix it and keep it operational.  Othe rwise, he

21 would have to buy something new or lease somethin g new.

22 And we're happy, Your Honor, to provide whatever

23 financial information.  We've tried to do that th roughout at

24 the formal request of the SEC, whatever financial  information

25 to describe exactly where he is right now and wha t he can and
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 1 cannot afford to pay.

 2 THE COURT:  You had the opportunity to put in

 3 declarations on this motion.  You keep saying "we 're happy to

 4 provide."  You had the opportunity to provide.  Y ou did not

 5 provide.

 6 MR. KATZ:  Your Honor, we actually did, through

 7 Mr. Goldfarb's declaration, describe what his eff orts had been.  

 8 With respect to the expenses that were raised, my

 9 understanding was the motion by the SEC was for a n order to

10 show cause, which had not been issued yet.

11 At that point if there is an order issued, obviou sly,

12 we will provide the information to show all of hi s efforts and

13 explain all of these expenses.

14 THE COURT:  What more would the SEC like to say?

15 MR. YUN:  Well, you know, we believe it's appropriate

16 to have an order to show cause.  We've made our p rima facie

17 case.  If they are to provide additional evidence , we would

18 like the opportunity before a hearing to take Mr.  Goldfarb's

19 deposition on such evidence.  We have our own int erest in

20 knowing what he has.

21 To date, we have received some bank statements an d

22 credit card statements.  But as, I think, Ms. Sch neider's

23 declaration shows, there's still a lot we don't k now, such as

24 where $1.3 million came from that went into the b ank accounts.

25 I mean, that's still an issue for us.
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 1 And no matter how this goes forward, that is

 2 something we would like to get to the bottom of, either through

 3 an order that they provide an accounting, or as w e believe a

 4 deposition at some point would be in order as wel l.

 5 THE COURT:  All right.  Here's the order.  The order

 6 to show cause is going to issue.  And it's going to be

 7 returnable on June 19th -- I'm sorry, on June 21,  at the normal

 8 law and motion calendar, which will probably be 8 :00 a.m.

 9 In the meantime, the SEC can take a 2-day deposit ion

10 of Mr. Goldfarb, and the -- every single asset he 's got or

11 in -- if he's got a spouse or parents or somebody  else and

12 there's any suggestion that he's conveyed away as sets, you can

13 pursue that, too.

14 All of his accounting, his debts, whatever, wheth er

15 or not those -- the representations made to me ab out the

16 Warriors tickets, $21,000?  I mean, what -- this is amazing to

17 me.  I haven't spent that much -- I haven't spent  a tenth of

18 that much money in my entire life on sports ticke ts.  This is

19 just a different planet.

20 So you get to the bottom of where this money is

21 going.  The investors' money, where it went.  And  not just

22 where the investors' money went, every nickel tha t Mr. Goldfarb

23 has and Baystar has, you're entitled to find out where it went,

24 where it is now, so the investors can be compensa ted.

25 We're going to come back on June 21.  In the
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 1 meantime, the order to show cause -- you prepare an order to

 2 show cause and submit it to me by next Tuesday, t hat documents

 3 everything you want to be shown.  But I'm grantin g your motion.

 4 MR. YUN:  Okay.  So that should have a briefing

 5 schedule in advance of the June 21st hearing.

 6 THE COURT:  Correct.

 7 MR. YUN:  Okay.  Understood, Your Honor.

 8 THE COURT:  Now, do you want the -- the receiver

 9 appointed right now, or do you want to wait on th at until the

10 21st?

11 MR. YUN:  We would like to wait on that.  Under our

12 procedures, we have to get approval from a commit tee in

13 Washington, D.C., as to the proposed person.  The

14 recommendation is back there.

15 There's a person who needs to vote, who's out thi s

16 week.  So we're going to need at least another we ek to provide

17 you with a proposed name anyway.

18 THE COURT:  I don't think he should be spending more

19 than $10,000 a month to live on.

20 MR. YUN:  Okay.  Understood.

21 THE COURT:  That's effective right now.  He should

22 not be spending more than $10,000 a month to live  on without

23 prior court approval.

24 The motion to extend the time to pay is denied.

25 We're not going to extend the time to pay.  It's overdue now.
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 1 That part is denied.

 2 The only part that's still going forward is the o rder

 3 to show cause re contempt and appointment of the receiver.

 4 MR. KATZ:  Your Honor, just one point of

 5 clarification.  There's this other claim that he has pending

 6 regarding this Pyramid company on records that he  has

 7 pursued -- done everything to pursue.  That has n ot been

 8 resolved.

 9 We're wondering if there's anything that the Cour t

10 might advise or instruct as to how to move that a long.

11 We believe it would assist Judge Kahn in that cas e in

12 Superior Court.  I'd ask the SEC to be involved i n a more

13 formal way, perhaps, to expedite the resolution o f that matter,

14 which has, you know, pending in it perhaps a mill ion and a half

15 to $2 million.

16 THE COURT:  Why would someone name a company Pyramid?

17 MR. KATZ:  I can't answer that, Your Honor.

18 THE COURT:  It just reeks of --

19 MR. KATZ:  It's not his company.

20 THE COURT:  -- a Ponzi scheme.

21 MR. KATZ:  It's not his company, Your Honor.

22 THE COURT:  What's his interest in it?

23 MR. KATZ:  He had loaned money, so there's a note

24 that that company owes him.

25 MR. YUN:  And I guess our response as to why we
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 1 haven't gotten involved in negotiations is the ju dgment's

 2 placed on Mr. Goldfarb to collect these assets.  We're really

 3 not looking to spend time --

 4 THE COURT:  If a receiver comes in, maybe the

 5 receiver will have to intervene and take over the  conduct of

 6 that case.

 7 You know, I've seen this before.  What'll happen is,

 8 whenever they get $1 million or less than they sa y they expect,

 9 then they will blame the SEC and the receiver for

10 mismanagement.  This is always the script.

11 So there's a downside to bringing in a receiver, is

12 you take the blame and then they say if they had only been left

13 in charge, they would have gotten more money out of it, and

14 it's the SEC's fault and not their fault.

15 MR. YUN:  Believe me --

16 THE COURT:  I've heard this many times before.

17 MR. YUN:  Believe me, Your Honor, the Commission

18 shares that very same concern.  This request for receivership

19 has been made very reluctantly on our part, and o nly as part of

20 a purgation order for contempt.

21 THE COURT:  Well, one of the -- you know, I don't

22 know what my authority is yet to put somebody in jail for not

23 paying, but that is definitely going to be on the  table.  If I

24 have the possibility to put somebody in jail for not paying

25 this, I'm going to consider it.
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 1 The other thing is, he cannot spend one nickel mo re

 2 than $10,000 a month, because he's not going to b e living high

 3 on the hog.  120,000 a year is a lot more than mo st people in

 4 this country make.  He ought to be able to live o n that for

 5 now.

 6 MR. YUN:  Nothing further, Your Honor, from us.

 7 THE COURT:  All right.  Please submit the form of

 8 order to me by Tuesday.  Thank you.

 9 MR. KATZ:  Thank you, Your Honor.

10 MR. YUN:  Thank you, Your Honor.

11 (At 10:52 a.m. the proceedings were adjourned.)   

12 -  -  -  - 

13

14

15 CERTIFICATE OF REPORTER 

16          I certify that the foregoing is a correc t transcript 

17 from the record of proceedings in the above-entit led matter.  

18  

19 DATE:   Tuesday, June 5, 2012 

20
s/b Katherine Powell Sullivan 

21 _________________________________ 

22 Katherine Powell Sullivan, CSR #5812, RPR, CRR 
 U.S. Court Reporter 

23

24

25

                    Katherine Powell Sullivan, CSR, RPR,CRR                     Katherine Powell Sullivan, CSR, RPR,CRR                     Katherine Powell Sullivan, CSR, RPR,CRR                     Katherine Powell Sullivan, CSR, RPR,CRR 
                   Official Reporter - U.S. District Court                   Official Reporter - U.S. District Court                   Official Reporter - U.S. District Court                   Official Reporter - U.S. District Court

                                               (415)  794-6659                                               (415)  794-6659                                               (415)  794-6659                                               (415)  794-6659


